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STATEMENT OF THE CASE
Nature of the Case
Robin Belden appeals from his conviction for possession of marijuana with
intent to deliver. Specifically, he challenges the denial of his motion to suppress
evidence.
Statement of the Facts and Course of the Proceedings
Detective H,igbee began working with a known informant who was trying to
get charges reduced. (1 st Warrant Tr., p. 1, L. 22 - p. 2, L. 7.) Detective Higbee
had not worked with this informant sufficiently to have an opinion as to his or her
credibility. (1 st Warrant Tr., p. 2, Ls. 8-16.) This informant stated that he or she
could purchase drugs from Belden, so Detective Higbee arranged for the
informant to wear a transmitter and make a purchase from Belden. (1 st Warrant
Tr., p. 2, L. 17 - p. 3, L. 23.) Detective Higbee heard the marijuana purchase
transaction both at the time and on the recording. (1 st Warrant Tr., p. 3, Ls. 21 p. 5, L. 16.) The informant had been checked to make sure he or she had no
marijuana before the transaction but came away from the transaction with
marijuana. (1 st Warrant Tr., p.4, Ls.10-12; p. 5, L.17-p. 6, L.1.)
Detective Higbee identified the place of the transaction, and the place to
be searched, as space 23 in a specific trailer park. (1 st Warrant Tr., p. 6, L. 15 p. 7, L. 15.)

Detective Higbee related that he had seen the place, but that

information about where the transaction occurred had been relayed by another
officer, who reported he had seen the informant enter the trailer at spot 23. (1 st
Warrant Tr., p. 7, Ls. 16-24.)
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Based on this information, the magistrate issued a search warrant for the
trailer at spot 23 as identified by Detective Higbee. (1 st Warrant Tr., p. 8, Ls. 611; R., pp. 7-12.)
Detective Higbee returned to the same magistrate later and testified that
upon entering the trailer in spot 23 to execute the warrant he quickly saw that the
layout of the trailer did not match the description of the informant, and that a
phone bill in the mobile home indicated it was the residence of someone other
than Belden and his roommate.

(2 nd Warrant Tr., p. 1, L. 11 - p. 2, L. 5.)

Detective Higbee testified that Belden's trailer was actually in spot 25, as stated
by the trailer park manager. (2 nd Warrant Tr., p. 2, Ls. 6-23.) The magistrate reissued the warrant for the trailer in spot 25. (2 nd Warrant Tr., p. 2, L. 24 - p. 4, L.
1; R., pp. 13-17.)
Based at least in part on the evidence found pursuant to the warrant for
Belden's residence, the state charged Belden with possession of marijuana with
intent to deliver. (R., pp. 36-37.) Belden filed a motion to suppress, which the
district court denied. (R., pp. 60-61, 108.) A jury convicted Belden after a trial.
(R., pp. 71-78.) The district court entered judgment, and Belden timely appealed.
(R., pp. 96-99, 110-13.)
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ISSUE
Belden states the issue on appeal as:
Did the district court err when it denied Mr. Belden's motion to
suppress the State's evidence because the district court applied the
wrong legal standard to its determination of the lawfulness of the
search; there was no nexus between the alleged crime and the
place to be searched; the State either intentionally presented false
evidence in support of the issuance of the warrant or presented
evidence with reckless disregard for its truth; and there was no
evidence that could support a finding of veracity of the unnamed
confidential informant?
(Appellant's brief, p. 10.)
The state rephrases the issue as:
Has Belden failed to show that the search warrant was not supported by
probable cause?
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ARGUMENT

Belden Has Failed To Show That The Warrant Was Not Supported By Probable
Cause
A.

Introduction
Belden makes several claims of error, most of which are irrelevant.

(Appellant's brief, pp. 11-27.) On the only relevant inquiry - whether the search
warrant was supported by probable cause - Belden has failed to show error.

B.

Standard of Review
In reviewing whether a lower court properly issued a search warrant, "the

appellate court's function is limited to insuring that the magistrate had a
'substantial basis' for concluding that probable cause existed, with great
deference paid to the magistrate's determination." State v. Fisher, 140 Idaho
365, 369, 93 P.3d 696, 700 (2004) (citations and quotations omitted). See also
State v. Molina, 125 Idaho 637, 639, 873 P.2d 891, 893 (Ct. App. 1993); State v.
Chapple, 124 Idaho 525, 527, 861 P.2d 95, 97 (Ct. App. 1993). In determining
whether probable cause existed, the reviewing court should give preference to
the validity of the warrant. State v. Ledbetter, 118 Idaho 8, 10-11, 794 P.2d 278,
280-81 (Ct. App. 1990). See also Franks v. Delaware, 438 U.S. 154, 171 (1978)
(there is a presumption of validity in the affidavit supporting the issuance of a
search warrant).
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C.

Belden Has Failed To Show That The Information Presented To The
Magistrate Did Not Present A Substantial Basis For Concluding That
Evidence Of A Crime Would Be Found In The Trailer At Spot 25
A defendant challenging a search pursuant to a search warrant bears the

burden of proving any constitutional violation. State v. Carlson, 134 Idaho 471,
475, 4 P.3d 1122, 1126 (Ct. App. 2000).

A search warrant is appropriately

issued if there is probable cause to believe that contraband or other evidence of
a crime can be found at a particular location. State v. Josephson, 123 Idaho 790,
792-93, 852 P.2d 1387, 1389-90 (1993); State v. Molina, 125 Idaho 637, 639,
873 P.2d 891, 893 (Ct. App. 1993). Probable cause is determined by examining
the totality of the circumstances and making:
a practical, commonsense decision whether, given all the
circumstances set forth in the affidavit before [the court], including
the "veracity" and "basis of knowledge" of persons supplying
hearsay information, there is a fair probability that contraband or
evidence of a crime will be found in a particular place.
State v. Wilson, 130 Idaho 213, 215, 938 P.2d 1251, 1253 (Ct. App. 1997)
(quoting Illinois v. Gates, 462 U.S. 213, 238 (1983)). Thus, Belden ultimately
bears the burden of showing that there is no basis for the magistrate's finding of
a fair probability that evidence or contraband would be found in the trailer at spot
25. See State v. O'Keefe, 143 Idaho 278, 287, 141 P.3d 1147, 1156 (Ct. App.
2006).
The record shows Belden has not met his burden of showing error. The
evidence supporting the finding of probable cause to believe the evidence or
contraband would be found in the trailer at spot 25 was as follows: The informant
identified the person who had previously sold her marijuana as "Robin" and
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selected Belden's picture out of photographs of males named Robin with prior
drug histories. (1 st Warrant Tr., p. 2, L. 12 - p. 3, L. 10.) Although the reliability
of this informant was not established through previous dealings, his or her
reliability was established by having him or her participate in an actual drug
transaction with his or her supplier which was monitored by police who heard the
drug deal happen and who confirmed that the informant entered a trailer without
marijuana and left the trailer with marijuana. (1 st Warrant Tr., p. 3, L. 11 - p. 6, L.

7.) The informant reported on personal observation that Belden kept marijuana
in one large bag and had paraphernalia for weighing and distributing it.

(1 st

Warrant Tr., p. 6, Ls. 8-24.)
On this record, there is probable cause to believe that marijuana was
being distributed and that Belden was distributing it.

The only question is

whether there was probable cause to believe that evidence of this criminal
activity would be found at the trailer on spot 25.

"A magistrate need only

determine that it would be reasonable to seek the evidence in the place to be
indicated in the warrant, not that the evidence sought is there in fact, or is more
likely than not to be found, where the search takes place." O'Keefe, 143 Idaho at
287, 141 P.3d at 1156.
The evidence indicating that it would be reasonable to seek the evidence
in the trailer at spot 25 was that the trailer was Belden's residence, according to
the trailer park manager. (2d Warrant Tr., p. 2, Ls. 15-23.) There was evidence
that the actual transaction the informant participated in was two spots over in
spot 23 (1 st Warrant Tr., p. 3, Ls. 11-18; p. 7, Ls. 16-21 ), but an actual search of
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that trailer showed it was not the trailer where the informant purchased marijuana
(2 nd Warrant Tr., p. 1, L. 11 - p. 2, L. 12).
Thus, although there was no direct evidence that the transaction occurred
in the trailer in spot 25, there is still strong circumstantial evidence that
contraband or evidence would be found there.

For example, although the

investigation confirmed that the transaction was not in spot 23, the evidence is
still clear that the transaction occurred at some other trailer in the same park.
Spot 25 was two trailers away. In addition, the transaction certainly happened
with someone, and the identified person was Belden. Although Belden points out
that the informant did not have a history by which to judge his or her credibility,
that credibility was well established by the police listening in on the transaction
itself and the accuracy of the other information provided by the informant. State
v. Chapple, 124 Idaho 525, 528-29, 861 P.2d 95, 98-99 (Ct. App. 1993)
(reliability may be established by independent corroboration); State v. Vargovich,
113 Idaho 354, 355, 743 P.2d 1007, 1008 (Ct. App. 1987) (reliability may be
established by basis of knowledge, and personal observation by an informant is
"one of the strongest possible indications of a basis of knowledge"). The record
establishes that much of the informant's evidence was corroborated by use of the
transmission device and that the basis of his or her knowledge was personal
observation. Because the evidence suggested that the transaction happened in
either spot 23 or spot 25, and the investigation eliminated spot 23, there was
reason to suspect it happened in spot 25.
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In addition, establishing that the transaction occurred in the trailer at spot
25 is not a prerequisite to a finding of probable cause.

Courts may draw

inferences that evidence of a drug dealer's business activities will be found in the
drug dealer's home even if his drug transactions occur outside the home. See
State v. O'Keefe, 143 Idaho 278, 287-89, 141 P.3d 1147, 1156-58 (Ct. App.
2006); State v. Stevens, 139 Idaho 670, 673-74, 84 P.3d 1038, 1041-42 (Ct. App.
2004). Here the evidence was that a drug transaction involving Belden occurred
at least very near his home.

It was eminently reasonable to conclude that

evidence or contraband would be found in Belden's home.
Belden has failed to show that the magistrate erred in finding probable
cause to believe that evidence or contraband would be found in Belden's
residence. Although additional explanation of how the mistaken identification of
spot 23 instead of spot 25 could have been presented, the evidence actually
presented and relied upon is sufficient to meet the relatively low probable cause
threshold. Belden has failed to show that the magistrate erred in finding probable
cause and issuing the warrant.

D.

Belden's Other Claims Of Error Are Irrelevant
Belden also makes claims of error that are irrelevant. For example, he

asserts that the district court erred by stating that probable cause is the same in
relation to a car or a home, and by stating that the proximity of spot 23 to spot 25
was relevant to the probable cause inquiry.

(Appellant's brief, pp. 13-14.)

Although the state believes these arguments are unsupported by any law or
logic, they fail because they are irrelevant as a matter of law. As shown above,
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the error Belden must show is error by the magistrate in issuing the warrants.
Even if the district court affirmed on an erroneous basis Belden would not be

entitled to any relief because there is a substantial basis for the magistrate's
finding of probable cause.
Belden also argues error pursuant to Franks v. Delaware, 438 U.S. 154
(1978).

In Franks the Supreme Court of the United States established an

exception to the general rule that probable cause is measured within the four
corners of the warrant affidavit, such that a defendant who makes a prima facie
showing that false evidence was presented to obtain a warrant may obtain a
hearing at which evidence outside the warrant affidavit may be presented on the
question of whether the false evidence was presented either knowingly or in
reckless disregard of the truth. l!;L_ Belden never made a Franks motion, never
requested a hearing, and never established a prima facie showing that false
evidence was presented. (R., pp. 60-61; 6/22/07 Tr.) The state never had the
opportunity to present evidence on whether any allegedly false evidence was
presented with knowledge of falsity or in reckless disregard for the truth.
Belden's Franks argument is wholly irrelevant to this court's inquiry, which is
limited to the evidence actually presented to the magistrate. Id.; see also State v.
Molina, 125 Idaho 637,639,873 P.2d 891,893 (Ct. App. 1993); State v. Bulgin,
120 Idaho 878,881,820 P.2d 1235, 1238 (Ct. App. 1991).
As stated above, Belden has failed to show that the magistrate erred by
issuing the search warrant for Belden's trailer in spot 25. Belden's arguments

9

that the district court applied an erroneous legal standard and his argument
based on Franks are irrelevant to this Court's inquiry.

CONCLUSION
The state respectfully requests this Court to affirm Belden's conviction.
DATED this 19th day of May 2009.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 19th day of May 2009 served a true
and correct copy of the attached RESPONDENT'S BRIEF by causing a copy
addressed to:
SARAH E. TOMPKINS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
to be placed in the State Appellate Public Defender's basket located in the Idaho
Supreme Court Clerk's office.
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